ter of its rules of professional conduct, a public entity can- 
not consent to representation by its attorney when there is 
an actual conflict of interest but it appears to have held that 
conseut is not needed if the conflict is only potential and 
the other conditions for joint representation quoted at the 
beginning of this response have been met. Massachusetts 
has no such restriction on the ability of a public entity to 
give conserit in a DR 5-105 situation. As far as actual con- 
flicts are concerned, “consent” is not likely to become an 
issue, at least in litigation, because it is unlikely that a law- 
yer would ever be able to meet the objective standard of the 
“obviousness” test. As far as potential conflicts are con- 

cerned, however, we do believe that since DR 5-105(A) and 
(C) apply to them, consent must be sought from the respon- 

sible public officials and, if given, may be relied upon. 

In seeking such consent, Town Counsel in this matter 
should discuss the implications of Monell with the respon- 
sible Town officials and its potential applicability to the 
particular case. The individual defendants must also be in- 
formed that if an actual conflict of interest were to develop, 
or seemed sufficiently likely to develop during the proceed- 
ings, it would be necessary for the City Solicitor to cease 
representing them. The same situation occurs in many 
cases where counsel for a corporation also represents cor- 
porate employees. In addition, the individual defendants 
must be informed and must understand that the substan- 
tive result, if the plaintiffs prevail on the punitive damage 
claim, might be to deny them any right of indemnification 


under the statute. While these considerations suggest that 
the situation of a City Solicitor representing both the city 
and individual police officers in a sec. 1983 case is fraught 
with peril and requires careful consideration and explana- 
tion, we believe that there are situations, and this may be 
one of them, when it is permissible for the City Solicitor to 
handle a common defense. Town Counsel should also dis- 
cuss with all his potential clients the nature of the 
attorney-client privilege in cases of joint representation, in- 
cluding the normal sule that there is no confidentiality 
among individuals jointly represented, and the possibility 
that, ifa common defense does not eventuate or unforeseen 
conflicts arise, Town Counsel may have received informa- 
tion that could preclude him from continuing to represent 
some or all of the defendants. 

However, if all the conditions set forth in this response 
have been met, including the deferral of final resolution of 
the indemnity issues and the obtaining by Town Counsel of 
the informed consent of both Town B and the individual 
defendants, then the Committee concludes that Town 
Counsel may represent both Town B and the officers with- 
out running afoul of DR 5-105. 


Approved by Board of Delegates 
June 24, i986 


As stated in the Rules of the Committee on 
Professional Conduct, this advice is that of a Committee 
without official governmental status. 
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EDITOR’S NOTE 


The Massachusetts Law Review publishes articles of 
general interest to members of the Massachusetts bar. 
The Editors welcome completed articles or suggestions of 
appropriate topics for future articles. Such topics often 
include areas of recent change in the law or more settled 
subjects for which a clear and thorough survey would be 
of assistance to the practicing bar. 

The Editors encourage persons interested in submit- 
ting articles to contact the Review. Authors may submit 
articles in completed and final form, provide an outline 
of an article, or discuss with the Editor-in-Chief, or any of 
the Associate Editors ideas for articles. 

Suggestions and inquiries should be directed to 
Philip M. Cronin, Editor-in-Chief, Massachusetts Law 
Review, 73 Tremont Street, Boston, Massachusetts 02108. 
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